
RECAPTURE AGREEMENT 

1.Parties.  This Recapture Agreement ("Agreement") is made and entered into by and among the City of Rawlins ("City") whose address is P.O. Box 953. Rawlins. Wyoming 82301; Carbon County School District No. One ("District") whose address is P.O. Box 160, Rawlins, Wyoming 82301; the Wyoming School Facilities Commission ("Commission"), an agency of the State of Wyoming, whose address is 1920 Thomes Avenue, Suite 200, Cheyenne, WY 82002; Stonecrest Development, whose address is ____________;  and John and Catherine McPherson, husband and wife, whose address is _____________, and their successors in interest.

2.Purpose.  Carbon County School District No. One is developing certain property for a new school site(s). Certain offsite infrastructure improvements, as further described below, are required for the development of the new school site(s). As the initial funding for these offsite infrastructure improvements is being provided by the Commission, Wyoming law requires that the Commission be repaid for certain portions of the costs of the offsite infrastructure improvements by the landowners benefiting from the offsite infrastructure improvements.

2007 WYO. SESS. LAWS. Chap. 136, Section 027, Fn. 7; 2008 WYO. SESS. LAWS. Chap. 48, Section 027, Fn. 1: and Chapter 3, section 6(j) of the Commission's Rules require that when state funds are expended for offsite infrastructure improvements to connect school building sites to existing infrastructure, a legal and contractual requirement must exist to repay costs expended for any excess offsite infrastructure capacity from future users of that excess capacity. This Agreement is intended to comply with that requirement.

3.Term of Agreement.  This Agreement shall commence upon the day and date last signed and executed by the duly authorized representatives of the parties to this Agreement and shall remain in full force and effect until terminated.

4.Role of the Wvoming School Facilities Commission.  The Commission provides funding to the District for the development of school sites and the construction of schools. All actions of the district regarding such efforts are subject to the approval of the Commission. The Commission is a party to this agreement because the repayment obligations required herein accrue directly to the benefit of the Commission as the supplier of funding to the District.

5.Offsite Infrastructure Costs and Responsibilities of Parties.

A. Offsite Infrastructure Costs.  The construction cost for the new offsite infrastructure improvements to connect existing infrastructure to the District property upon which school buildings and facilities will be situated has been estimated by AVI Engineers, Inc. (AVI) in Attachment “A” hereto.  The District will ultimately be responsible for only its proportionate share of the off-site infrastructure improvements, which costs shall be paid by the Commission.  The Parties agree that the costs for the offsite infrastructure improvements shall be allocated among the adjacent property owners in accordance with Wyoming law as follows:  Except as adjusted for actual construction costs, each tract of affected property shall be responsible for its attributable share of offsite infrastructure expense identified on the attached lineal footage breakdowns provided by AVI in Attachment “A.”

Tract No. 1, the District new school site, shall be responsible for an estimated $784,786.89 or 37.52%, the percentage represented in orange on Attachment “A.”  The parties and AVI have analyzed the needed capacity for properly servicing the new school and have determined that the needed capacity for the new school requires certain improvements to Higley Blvd., even though it is part of an old state highway.  If no other development was occurring in this area, the improvements to Higley Blvd. would still need to be made to accommodate the new schools needs and requirements for buses, increased traffic, safety and related issues.  Therefore, the offsite infrastructure costs assigned to the District are reasonable and consistent with requirements for offsite infrastructure costs. 

Tract No. 2, the Stonecrest development, shall be responsible for an estimated $746,885.11 or 35.71%, the percentage represented in yellow on Attachment “A.”

Tract No. 3, the McPherson development, shall be responsible for $25,000 and conveyance of a utility easement on the north side of Loch Tay Blvd. so long as no new access is provided to Tract No. 3 from Higley Blvd.  If new access is provided to Tract No. 3 from Higley Blvd. at any time during the term of this agreement, or if the owner of Tract No. 3 does not otherwise comply with the terms of this agreement, then Tract No. 3 shall be responsible for an estimated $234,084.67 or 11.2%, the percentages represented in green and turquoise on Attachment “B.”  

Tract No. 4, the lands owned by the City of Rawlins and/or the Wyoming Department of Transportation, shall be responsible for an estimated $535,000.00 or 25.58%, the percentage represented in blue on Attachment “A.”  The responsibility of the City/DOT shall be deemed satisfied upon the good faith attempt by the City to obtain a grant or grants from the State or other entities as specified in paragraph 5.D.2 as its share of off-site infrastructure expenses.

Higley Blvd. shall be constructed using the existing road base to the fullest extent possible - shall be a forty-six foot (46’) wide road with curb and gutter on both sides of the road, but no sidewalk on either side - and shall extend from Darnley Rd. south to the intersection with the Hwy. 287 Bypass.  Any subsurface utilities required along Higley Blvd. shall be constructed east of the existing road base.  A ten foot (10’) wide asphalt path shall be constructed in the City owned right-of-way to the east of Higley Blvd. from Darnley Rd. south to the Hwy. 287 Bypass.

The properties described above as Tract nos. 1, 2, 3, and 4 and affected by this agreement are specifically identified in the legal descriptions contained in the Record Owner Guarantees attached hereto as Attachments “C”, “D”, “E” and “F”, respectively.

B. District's Responsibilities.  The District, through funds obtained from the Commission, will provide for the development and construction of off-site infrastructure improvements as set forth in the final plans prepared by AVI. The Parties have had numerous discussions and meetings regarding the offsite infrastructure necessary for the District school site(s), future development in the immediate area and the present city infrastructure in the area of the District school site.

After the City has completed the annexation of the District's property, the District shall grant an eighty (80) foot wide right-of​-way to the City, which right-of-way may be used by the City for a collector road. Said grant of right-of-way shall not occur if the City obtains property from WDOT for the collector road and the City determines that all or a portion of the right-of-way from the District is not needed for the collector road, and any conveyance document shall contain similar limiting language regarding said collector road. The location of the eighty (80) foot wide right-of-way shall be surveyed. platted and be located along the western most boundary and run from the south border to the north border of the District property described in Attachment “C" as Tract no. 1. This process will be expedited to ensure compliance with Wyo. Stat. § 34-1-141.

C.  Commission's Responsibilities. The Commission will provide the initial funding necessary for construction and installation of the offsite infrastructure as described in this agreement. The Commission and its staff shall assist the City in applying for and obtaining grants as set forth herein.

D.  City's Responsibilities. 

The City agrees as follows:

1.As a condition of the Commission initially funding these offsite infrastructure improvement costs, the City hereby agrees that as a condition precedent of any future development of the described properties (Tracts 2, 3, and 4), the City shall collect the amounts described in this agreement from the owners of the properties at the earlier to occur of the following: a) any conveyance, transfer, or sale of any interest in or portion of the described properties, or b) approval of any subdivision or subdivision plat and (i) the sale of the first lot, or (ii) the conveyance, transfer or sale of any interest in the described properties. The City shall remit these funds directly to the Commission within ten (10) business days of collection.  Upon approval of the Commission, payment schedules may be established for housing development occurring in no more than four (4) phases.

2.The City shall prepare and submit grant applications to the Wyoming Business Council, and other entities as determined by the City, in a minimum total amount of $535,000.00 or 25.58% of the total off-site infrastructure costs, whichever is less, to obtain funding for a portion of the cost of the offsite infrastructure improvements located within and benefiting the City. The Commission and its staff shall assist the City in attempting to obtain the grants.  The grant application(s) shall be timely submitted, but in no event later than December 31, 2009. In the event that the City receives funding as a result of these grant requests, the City shall remit the grant funds received, up to a maximum of $535,000.00 or 25.58% of the total off-site infrastructure costs, whichever is less, directly to the Commission within ten (10) business days of the City receiving the grant funds. 

3.The City agrees to administer this agreement. The District shall pay the City a one-time administrative fee of $15,000.00 within ten (10) business days of the City approving the annexation of the District's school site property in order to compensate the City for the costs of administering this Recapture Agreement.

4.The amounts due and to be collected from each of the owners of the properties as set forth in this agreement shall remain due and owing the Commission until paid and beginning on the 1st day of July 2009 shall bear interest at the rate of five percent (5.0%) per annum until paid. The obligation of the City to administer this agreement shall terminate twenty (20) years after the date of its execution, at which time all unpaid obligations pursuant to this agreement shall be due and owing in full. The obligations imposed on the respective property owners shall terminate only upon full payment as of the amounts described and the District and/or the Commission shall have the right at any time to enforce the terms of this agreement in the event the City does not properly enforce it or the administrative obligations of the City have terminated.
5.MacPherson’s shall grant a utility easement along the north edge of Loch Tay Blvd. sufficient for the subsurface utility needs along Loch Tay Blvd. contemplated by this agreement.

E.
Contributions of City of Rawlins.

The parties acknowledge that the City of Rawlins has been, and continues to be, a positive contributor to the process of making a new school facility into a reality. The City has provided infrastructure capacity, expertise and a potential zone of future development to the project.  In addition, the City has ensured that funding responsibility for the project rests primarily with the landowners who will benefit from the project, as opposed to the citizens of Rawlins.  By willingly dedicating its time and resources to the project the City has demonstrated its simultaneous commitment to its citizens and this project.

6. Notices.  All notices given pursuant to this Agreement shall he in writing and shall be given by personal service; by facsimile, by United States Mail or by United States Express Mail or other established express delivery service (such as Federal Express) or by certified mail, postage or delivery charge prepaid, return receipt requested, addressed to the appropriate party at the address set forth below:

If to City:

City of Rawlins

ATTN: Steve Golner

P.O. Box 953

Rawlins. Wyoming 82301

Copy to:

Dan Massey, City Attorney 

P.O. Box 953 

Rawlins, Wyoming 82301

If to District:

Carbon County School District No. 1

ATTN: Garry L. Goergen. Business Manager 

P.O. Box 160

Rawlins. Wyoming 82301

Copy to:

John C. McKinley

Davis R Cannon, LLP

P.O. Box 43

Cheyenne, Wyoming 82001 

(attorney for CCSD No. 1)

If to Commission:
Ken Daraie, Director

Wyoming School Facilities Commission 

1920 Thames, Ste. 200

Cheyenne, WY 82001

Copy to:

Michael R. O'Donnell, State's Counsel

Herschler Building, 1s" Floor East

Cheyenne, WY 82002

If to Stonecrest:


If to MacPherson:

7.
General Provisions.

A.Amendments.  Any party may request changes in this Agreement. Any changes, modifications, revisions, or amendments to this Agreement which are mutually agreed upon by the parties to this Agreement shall be incorporated by written instrument, executed and signed by all parties to this Agreement.

B.Applicable Law.  The construction, interpretation, and enforcement of this Agreement shall be governed by the laws of the State of Wyoming. The courts of the State of Wyoming shall have jurisdiction over any action arising out of this Agreement and over the parties, and the venue shall be the First Judicial District, Laramie County. Wyoming.

C. Entirety of Agreement. This Agreement consisting of five (5) pages represents the entire and integrated agreement between the parties and supersedes all prior negotiations, representations and agreements whether written or oral.

D. Prior Approval. This Agreement shall not be binding upon any party unless this Agreement has been reduced to writing before performance begins as described under the terms of this Agreement.

E. Severability. Should any portion of this Agreement be judicially determined to be illegal or unenforceable the remainder of the Agreement shall continue in full force and effect, and any party may renegotiate the terms affected by the severance.

F. Sovereign Immunity. The State of Wyoming, the City and the District do not waive their sovereign immunity by entering into this Agreement. and each fully retains all immunities and defenses provided by law with respect to any action based on or occurring as a result of this Agreement,

G. Third Party Beneficiary Rights. The parties do not intend to create in any other individual or entity the status of third party beneficiary. and this Agreement shall not be construed so as to create such status. The rights, duties and obligations contained in this Agreement shall operate only between the parties to this Agreement and shall inure solely to the benefit of the parties to this Agreement. The provisions of this Agreement are intended to assist the parties in determining and performing their obligations under this Agreement.

8. Signatures. The parties to this Agreement through their duly authorized representatives have executed this Agreement on the dates set out below, and certify that they have read, understood and agreed to the terms and conditions of this Agreement as set forth herein.

9. Successors and Assigns.  This agreement shall be fully binding upon the successors and assigns of the parties hereto.

10. Burdens running with the land.  It is contemplated by the parties hereto that the obligations imposed by this agreement shall run with the land and, to that end, this agreement may be filed against each of the respective properties in the official records of Carbon County, Wyoming.

The effective date of this Agreement is the date of the signature last affixed to this Agreement.

CITY OF RAWLINS:

	By:                               

Its                                


	Date


CARBON COUNTY SCHOOL DISTRICT No. ONE:

	By:                               

Its                                


	Date


SCHOOL FACILITIES COMMISSION:

	By:                               

Its                                


	Date


STONECREST DEVELOPMENT, INC.

	By:                               

Its                                


	Date


JOHN AND CATHERINE MACPHERSON

	
	Date



